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Best DAPT Jurisdictions Based on
Three Types of Statutes

Analysis of where to set up a domestic asset protection trust

ixteen states, or over 30 percent of the states
Sin the United States, now have domestic asset

protection trust (DAPT) statutes. Some com-
mentators thought that DAPT statutes would be limited
to less populous states, but Ohio, for example, which is
a populous state and one with a major banking center,
adopted DAPT legislation. Also, at the time of this
writing, both of Michigans legislatures passed a DAPT
statute, which is waiting for the governor’s signature.’
This adoption would create the 17th DAPT state. While
the history of asset protection trusts (APTs) is fairly
recent in the United States beginning with Alaska in
1996, we anticipate that many more jurisdictions will
adopt DAPT statutes.

DAPTs are a powerful tool to help clients legally
shield assets from third-party liability, while at the same
time permit clients to be discretionary beneficiaries of
their own trusts.

In past articles, we gave one ranking of all the DAPT
jurisdictions using the factors from the following two
major types of statutes: (1) a discretionary support trust
statute; and (2) the DAPT statute, which in many states
is known as a “qualified disposition statute.” We've now
deviated from this approach. We've added an anti-alter
ego statute, and were now separately ranking: (1) the
discretionary support trust statute; (2) the anti-alter ego
statute; and (3) the DAPT statute.

Mark Merric, far left, is the manager of the Law Firm of
Mark Merric, LLC in Denver.
Daniel G. Worthington is the
manager of the Law Firm of
Worthington Wealth & Legacy
Law, LLC in Salt Lake City
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A Brief History

To understand how the three statutes function, we'll give
a brief history regarding the formation of these trust
statutes. Common law discretionary trust protection
originated under English common law and isn't related
to spendthrift protection. Rather, discretionary trust
protection is based on whether a beneficiary does or
doesn't have an enforceable right to a distribution,’ and
therefore, whether a potential creditor may stand in the
shoes of a beneficiary. In this respect, if the beneficiary
has no enforceable right, the beneficiarys interest isn't a
property interest* and is nothing more than an expec-
tancy that can't be attached by any creditor.

Its the beneficiary’s lack of an enforceable right to
force a distribution that provides the key concept to
protecting against claims of creditors, including the fol-
lowing types of marital claim issues:

1. Will the beneficiary’s trust interest be considered
marital property subject to division in a divorce?

2. Will an estranged spouse be able to force a distribu-
tion through a minor child beneficiary? and

3. Will undistributed income be imputed by a court in
the computation of a beneficiary’s child support or
alimony?

A discretionary support statute is designed to codify
the common law of the Restatement (Second) of Trusts
(Restatement Second). It was created in response to
the Restatement (Third) of Trusts’ fairly unsupported
position that would drastically weaken common law
discretionary trust protection.

At the same time that South Dakota was the first state
to codify discretionary support trust law, it also was con-
cerned with the rise of alter ego arguments (sometimes
referred to as “dominion and control” arguments) that
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Discretionary Support Statute Rankings

Five jurisdictions made the top tier

Jurisdictions listed : No enforceable : tion creditormay ¢ tlevated judicial

alphabetically : right to

within tler : distribution

Alaska § Yes § No! Yes § Yes
_ Michigan Yes No! : Yes No
ﬁ Oklahoma Yes Yes Yes Yes
= South Dakota : Yes Yes Yes Yes
Tennessee Yes : Yes : Uncertain? Yes
Delaware No No Yes . Probably’
% Nevada No No* Yes Yes
S New Hampshire : (ase law’ : No § No - (ase law’
2 Ohio (ase law Restrictive® Yes . Probably
Wyoming : No : No! § Yes © Uncertain’
Arizona § No : No § No : No
Hawail No No No No
= Mississippi : No : No : No : No
; Missouri Yes Yes No No
= Rhode Island No No (aselaw  :  Caselaw
Utah : No : No i No No
Virginia No No Yes NO
West Virginia No No No No
Endnotes

1. Alaska, Michigan and Wyoming use a broad and possibly oversimplistic definition of “trust”™ whenever a trustee has discretion to make a distribution. Query whether the trust in fn re
Danvel Klgiber Dynasty Trust, 2014 WL 3524309 (Del. Chancery unpublished, Aug. 6, 2014), can be a discretionary trust under these states’ laws.

2. Tennessee Uniformn Trust Code (UTC) Section 501 appears to possibly allow an exception creditor fo attach a discretionary trust.

5. Title 12, Delaware Code Section 3315(a) states, “Where discretion is conferred upon the fiduciary with respect to the exercise of a power, its exercise by the fidudary shall be considered
to be proper unless the court determines that the discretion has been abused within the meaning of Section 187 of the Restatement (Second) of Trusts not Sections 50 and 60 of the
Restaternent (Third) of Trusts.” While this is a step in the right direction, Delaware’s approach is a far cry from certainty when compared with a statute that specifically lists that judicial
review is limited to (1) improper motive; (2) dishonesty; and (3) failure to use judament.

4. Mevadadoesn't have a detailed definition. For example, Nevada Revised Statute Section 163.01/(b) dlassifies a distribution interest as a support interest, “If it containsa standard for distri-
bution for the support of a person which may be interpreted by the trustee as necessary.” This statement adds further concern, as leaving it up to a court to decide when the distribution
language will create an enforceable right gives little guidance on how to draft a support trust or discretionary trust.

5. Inre Goodlander, 20 A.5d 199 (NH. 201) favorably interpreted New Hampshire UTC Section 814(a) so that discretionary current distribution interest wasn't found to be either an enforceable
right or a property interest in the context of marital property.

6. Richard Covey, in Practical Drafting (April 2007), at p. 8,918, criticized the Ohio UTC due to its very limited definition of “discretionary trust.” An Ohio “whaolly discretionary trust” (one that
I5n't a special needs trust), can't have any standards or quidelines. For many planners, this issue alone may be determinative in deading not to situs a trust in Ohig.

I Realizing the problems with a single judicial review standard of “good faith,” Douglas McLaughlin, the primary drafter of the Wyorning UTC, was instrumental in deleting UTC Sec-
tion 814(a). Unfortunately, it's still uncertain whether a Wyoming judae will apply a Restaternent Second) or Restatement (Third) judicial review standard.

— Mark Merric & Daniel G. Worthington
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3. The concept that no creditor may attach a discretion-
ary interest.

4. The Restatement Seconds elevated judicial review
standard for a discretionary interest in which a judge
would only review the trustees distribution decision
if the trustee: (1) acted with an improper motive;
(2) acted dishonestly; or (3) failed to use its
judgment.”’

These factors are discussed in detail in our article,
“Find the Best Situs for Domestic Asset Protection
Trusts,” in the January 2015 issue of Trusts & Estates
(January 2015 article). On a side note, Delaware orig-
inally had passed a statute that codified the first and

Mississippl, Nevada, Ohio, South
Dakota and Utah allow for public
notice recording the transfer to a

LrLisT.

most important element stating a discretionary interest
was neither a property interest nor an enforceable right.
Unfortunately, when some Delaware trial attorneys
complained, Delaware repealed this part of the trust law
one year later. This action resulted in many commenta-
tors expressing concerns that repeal of the discretionary
support provision within a year creates the express leg-
islative intent that a discretionary interest in a Delaware
trust would be classified as an enforceable right and
property interest. This issue is further complicated by
Delaware’s lack of trust case law.'®

So, the first question with any trust jurisdictions
law is whether it’s possible to draft a common law
discretionary trust—one in which no exception cred-
itor may attach the interest. If not, it would be better
to use the laws of a more favorable trust jurisdiction.
Second, to the extent that an exception creditor is
allowed to attach and/or force a distribution from a
support trust, an exception creditor may not receive
any greater benefits than the beneficiary holds. For
example, if distributions are limited to HEMS, that’s the
maximum amount that an exception creditor would
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receive. With child support or maintenance as excep-
tion creditors to a support trust, this result is almost
always the case, and therefore, no legal inconsisten-
cy is created. However, many DAPT statutes provide
that the trust may be pierced for a marital settlement
claim. As discussed later in this article, this creates an
inconsistency between common discretionary trust law

and a DAPT statute.

Spouse Isn’t a Creditor

Some commentators have advocated that a
spouse isn't a creditor under Delaware law based
on Delaware’s only discretionary support case—
Garretson v. Garretson.'” Others take the position
that a spouse is an exception creditor under the
statute. The difference may be one of semantics.
The real question is under what circumstances a
spouse is an exception creditor or not a creditor
under Delaware law.

Garretson is a 1973 case. The trust would most likely
have been classified as a support trust under common
law. By 1973, many courts were adopting the concept of
exception creditors for child support, as well as mainte-
nance. Therefore, while the language used in Garretson
states that a “spouse is not a creditor;” most likely, it’s
limited to the facts of the case. A spouse isn't a creditor
for the purpose of maintenance—meaning the spouse
is an exception creditor for maintenance as applied to a
support trust.

Conversely, if Garretson is ultimately interpreted
to mean that a spouse isn't a creditor for any purpose
in any Delaware trust, then such a holding would
be drastically inconsistent with both a common law
discretionary trust, as well as a common law support
trust. This would give a spouse more rights than a
beneficiary holds. The exception creditor for a mar-
ital property settlement allows a spouse to pierce all
Delaware trusts for a marital property settlement in
excess of the beneficiary’s right to demand a distribu-
tion. For this reason, we don’t agree with the “not a
creditor for any purpose” theory.

In Kloiber, Dan’s interest in the dynasty trust should
be classified as a support interest, and to the extent of an
exception creditor, the trustee could be forced to make a
distribution to the extent of Dans HEMS.

Fraudulent Conveyance
With the exceptions of Missouri, Oklahoma and
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Virginia, the DAPT statutes provide that the only
remedy a creditor may bring is a claim that there was
a fraudulent transfer to the DAPT. In essence, this
should eliminate all other legal and equitable claims
such as constructive trust, resulting trust, alter ego,
pierce the veil or dominion and control type of argu-
ments. Equitable remedies, such as alter ego or pierce
the veil arguments, require the client to dot all “is”
and cross all “ts” in the administration of the trust.
Further, the dominion and control arguments allow
any court (that is, DAPT state or non-DAPT state)
to use its standards to determine whether the settlor
retained too much control.?® We find that the elim-
ination of all remedies other than a fraudulent con-
veyance is a major asset protection that distinguishes
14 states with DAPT statutes from the other three.

In our January 2015 article, we discussed the fol-
lowing five key areas of a debtor-friendly fraudulent
conveyance statute:

1. The statute limits claims to fraudulent intent;

2. The statute requires the specific creditor alleging a
fraudulent transfer to prove intent as applied to that
specific creditor;

3. The statute requires the creditor to prove the transfer
was fraudulent by clear and convincing evidence;

4. A favorable statute of limitations (SOL) period for a
present creditor; and

5. A favorable SOL period for a future creditor.

To this list, we add one more factor. Mississippi,
Nevada, Ohio, South Dakota and Utah have added
a new twist to the date-of-discovery rule that greatly
improves their fraudulent conveyance statutes. These
jurisdictions allow for public notice recording the trans-
fer to the trust. That is, once public notice is given by
recording the transfer to the DAPT, then the SOL period
begins to run, regardless of the date-of-discovery rule as
applied to a present creditor.

As applied to Kloiber, Dan asserts his estranged
spouse knew of the transfer, therefore, under Delaware
law, its 4-year SOL would have tolled. Conversely, his
estranged spouse asserts the opposite, that she didn’t
learn of the transfer until 2011. Under the date-of-dis-
covery rule, a present creditor would have one year
from the date of discovery to file a claim. Had the trust
been sitused in one of the five jurisdictions with notice
statutes, most likely the SOL would have tolled.

JANUARY 2017

Proper Legal Title

Before a settlor can transfer any property to a trust,
the settlor must have legal title to the property
transferred. In the legendary Bahamas APT case of
Grupo Torras v. Fahad,” Sheikh Fahad couldnt use
a Bahamian APT as a shield from creditor attack,
because he didnt have legal title to the property he
transferred into the Bluebird Trust. Sheikh Fahad
was the oil minister to the Shah of Iran before it fell,
and the claim was made that hed illegally obtained
the property transferred to the trust from the Iranian
citizens. In holding against Sheikh Fahad, the court
concluded that the provisions of an APT statute can’t
protect a beneficiary, unless the settlor had proper

Many DAPT statutes provide
that a spouse who's married
to the settlor at the time of
the transfer is an exception
creditor for a marital property

settlement.

legal title to the assets transferred.

As related to the Kloiber case, the Delaware court
made what it called an “extreme and unrealistic hypo-
thetical,” when it stated that if Dan took a Kentucky
neighbor’s artwork without permission and delivered it
to the dynasty trust, then Dan would have no power to
transfer the artwork to the trust. The unrealistic hypo-
thetical is very similar to the facts of Fahad. However,
more relevant is that the Delaware court’s analogy was
being used to question whether Dan had the capacity
to transfer marital property to the trust under Kentucky
law. If he didnt, similar to Sheikh Fahad, none of the
APT law needs to be consulted. The transfer would have
been void from inception, and Beth could recover the
transferred property.

Marital Property Exception Creditor
Many DAPT statutes provide that a spouse who's
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generally accepted legal principles or cases.”” Note that
the U.S. Supreme Court in Schreyer v. Scott stated that
debtors are free to take steps to protect assets from cred-
itors that were neither in existence prior to, nor reason-
ably anticipated at, the time of transfer.”” Consequently,
many advisors believe that unless specific case law or
statutes™ exist in the state, no strong public policy argu-
ment would exist.

Furthermore, a lack of DAPT legislation in a state,
whether it's adopted the UVTA or not, doesn’t necessar-
ily create a presumption of a strong public policy against
the laws of DAPT states. In a full faith and credit claim
against a DAPT state trustee, the DAPT state shouldn't
be required to afford deference to the domicile state’s
judgment. This should be the law unless the transfer
falls within the fraudulent transfer window of the DAPT
jurisdiction, or the transfer applies to an exception cred-
itor. This may be the case even in states that adopt the
comments of the UVTA, because the collection action
would be taken against the trustee of the DAPT in the
DAPT jurisdiction.™

Traditionally, in a conflict-of-laws analysis regarding
a DAPT, a settlor of the trust can designate the laws
that govern the trust so long as there are sufficient con-
tacts with the state.” The “sufficient contacts” require-
ment was a major issue in In re Huber.** Additionally,
the Restatement (Second) of Conflicts of Laws Sec-
tion 270(a)* states that Section 273 applies so long as the
law doesn' violate a strong public policy of the state that
has the most significant relationship to the trust.

In our view, the UVTA shouldnt be allowed to
change the general rule of law, which is that a settlor
may designate laws that govern a trust, unless trust
situs and trust administrative ties and situs rules aren't
substantial enough™ to the DAPT state pursuant to Sec-
tion 273 (for example, substantial presence) and unless
it can be shown that creating a DAPT in a DAPT state
is a violation of a strong public policy of the settlor’s
domicile state (see discussion above). Thus, the DAPT
and its supporting laws would generally be upheld
provided there wasn't a fraudulent conveyance,” an
exception creditor’” or any other issue pursuant to the
DAPT state’s laws.

We believe that states that have adopted or are con-
sidering adopting the UVTA should beware of the dif-
ficulties that the UVTA potentially creates and should
consider amending or removing Section 4, Comment
2 and Section 10 and its comments from the UVTA.

74 TRUSTS & ESTATES / trustsandestates.com

Also, both Texas and Ohio have created model fraud-

ulent conveyance laws that should be considered as an
alternative to the UVTA.

Significant Factors

Like any comparison of jurisdiction articles, differ-
ent authors will have different conclusions regarding
what are the most important factors when evaluat-
ing a jurisdiction. Since 40 percent to 50 percent of
the population will experience at least one divorce,*
protection against marital claims is one of the most
significant factors when evaluating the strength of a
trust statute. The primary key to protecting against a
marital claim may well be whether a beneficiary has
an enforceable right to a distribution. This protection
isn't found in the DAPT statute, but is in discretion-
ary support legislation being enacted by many states.
Some of the more important DAPT statute provisions
include limiting a creditor’s claim solely to a fraudu-
lent conveyance, debtor-friendly fraudulent conveyance
law and forcing the litigation to the DAPT state. O

Endnotes

. Senate Bill 597 on Qualified Dispositions and House Bill 5504,

2. Prior to 1996, 18 nations had provided offshore asset protection trust (APT)
statutes. While Missouri had amended its spendthrift trust statute in 1986 in
a way that may have permitted the creation of APTs, the law lacked infor-
mation about the intent of the statute and caused many concerns that the
Missouri law wouldn’t prove to be an effective APT statute. Richard G. Bacon,
“The Domestic Asset Protection Trust at Five Years-Has its Time Arrived?”
ALI-ABA course materials, Assef Protection Planning (Nov. 5, 2002), at p. 84.
Also, note that Colorado hasn't been listed on the chart as an APT legislation
state due to case interpretation that severely questions whether Colorado’s
1800°s statute, CR.S. Section 38-10-111, was ever intended for such a purpose.
See In re (ohen, 8 P3d 429 (Colo. 1999) and fn re Bryan, 415 B.R. 454 (Bankr. D.
Colo. 2009); contrast with In re Baum, 22 F.3d 1014 (10th Cir. 1994).

3. Restatement (Second) of Trusts (Restatement Second) Section 155(1) and
Comment (1).

4. Mark Merric, “How to Draft Distribution Standards for Discretionary Dynasty

Trusts—Part I|,” Estate Planning Magazine (three-part series) (March 2009).
Endnote 41 lists cases from 16 states noting that a discretionary distribution
Interest isn't a property interest.

5. Ibid, endnote 42 lists cases from 18 states noting discretionary interests
couldn’t be attached at common law. Please note that the Restatement
(Third) of Trusts (Restatement Third) and the Uniform Trust Code (UTC) re-
verse common law in this area allowing a creditor to attach a discretionary
Interest. However, five UTC states have modified the national version of the
UTC to retain common law in this area.
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6. As all other domestic asset protection trust (DAPT) statutes, Ohio’s DAPT
statute was built on its predecessors such as the Cook Islands, Alaska, Del-
aware and South Dakota. However, the primary drafter, John Sullivan Ill,
took into account that many DAPT state statutes most likely stepped over
some constitutional limits, and this statute provides caveats that the pro-
visions must be within such limits. Some attribute this mastery to the great
Inspiration that Inshman John Sullivan 1l received when writing the Ohio
DAPT statute at the same time he was drinking the “nectar of the gods"—
Guinness. One of these constitutional issues was the “exclusive jurisdiction
issue” that the Delaware Court of Chancery addressed in In Re Daniel Kloiber
Dynasty Trust ufa/d Dec. 20, 2002, 2014 WL 3924309 (Del. Chan., unpublished
(Aug. 6, 2014)). On a side note, almost all state DAPT statutes would benefit
by not having an exception creditor for a marital property settlement, as well
as by applying exception creditors only to a support trust.

1. Kloiber, ibid

8. Ibid

9. Ibid

10. Ibid

1. Ibid

12. We admire the court’s frankness in stating when Delaware courts have issued
Inconsistent holdings when interpreting the term “exclusive jurisidiction.”

13. For a further discussion in drafting discretionary dynasty trusts, see Merric,
supra note 4. All three parts to that article may be downloaded at Interna-
fionalCounselor.com.

14. S.DL Section 55-1-24 through Section 55-1-43.

15. Ala. Stat. Section 34.40115.

16. An Ohio “wholly discretionary trust” is restricted to distribution language
when a beneficiary has no distribution standard and no quidelines for distri-
butions. Richard Covey, in Practical Drafting (April 2007) at p. 8,918, criticized
the Ohio’s UTC due to its very limited definition of a discretionary trust.

11, Restatement Second Section 187 Comment j and Section 122. While this is the
judicial standard of review adopted by all courts, it's by far the most common
discretionary trust judicial review standard with courts from 14 states and two
other countries using it. See Merric, supra note 4.

18. Remember that Delaware first emerged as a trust law jurisdiction in 1986
when it was the second state to adopt a DAPT statute.

19. Garrefson v. Garretson, 306 A.2d 757 (Del. 1973).

20. Merric, supranote 4 (Part I1l, April 2009).

21. Grupo Torras v. Fahad, 1994 No.72/1 OFLR 443 (Bahamas Sup. (11994).

22 Nick, when serving as spedal trustee to the dynasty trust, takes the position
that the original transfer of $15,000 ta the trust by Dan’s father was subject
to the qualified disposition statute, but not the beneficiary defective install-
ment sale for $6 million.

23, Reichers v. Reichers, 619 NYS.2d 233, 236 (NY. Sup. Ct. Westchester 1998).

24.5D 1 Section 55-16-15(2).

25. See ALW. King [N, “Tips From the Pros: Be Aware of the Uniform Voidable Trans-
actions Act,” Trusts & Estates (October 2016) at p. 7; George D. Karibjanian, “The
Uniform Voidable Transactions Act Will Affect Your Practice” Trusts & Estates

JANUARY 2017

(May 2006), at p. I7; George D. Karibjanian, Gerald Wehle, Robert Lancaster and
Michael A. Sneeringer, “New Uniform Voidable Transactions Act: Good for the
Creditors’ Bar, But Bad for the Estate Planning Bar?” Part Two, LISI Asset Profection
Planning Newsletter #317 (March 15, 2016); George D. Karibjanian, Gerald Wehle
and Robert Lancaster, “History Has Its Eyes on UVTA—A Response to Asset Pro-
tection Newsletter #319,” LIS/ Asset Protection Planning Newstetter #320 (April 18,
2016): Richard W. Nenno and Daniel S. Rubin, “Uniform Voidable Transfers Act: Are
Transfers to Self-Settled Spendthrift Trusts by Settlors in Non-APT States Voiciable
Transfers Per Se?” LISI Asset Protection Planning Newsletter #327 (Aug. 15, 2016).

26. See Uniform Law Commission, Uniform Voidable Transactions Act (UVTA),
Enactment Status Map & Legislative Tracking, www.uniformlaws.org/Act as-
px 2title=FElectronici20TransactionsiZ0Act

21, Ibid.

28. Ibid.

29. See supra note 25: see also Section 4, Comment 2 of the UVTA, citing Mack-
ason’s Appeal, 42 Pa. 330, 338-39 (1862); Ghormley v. Smith, 139 Pa. 584, 591
(1891); Patrick v. Smith, 2 Pa. Super. 113, 119 (Super. (t. 1896).

30. Schreyer v. Scott, 134 US. 405, 414-415(1890). The U.S. Supreme Court held that
Individuals have a right to protect against future issues, stating, “Under such
circumstances, the presumption of any fraudulent intent is rebutted, and it is
manifest that he had done no more than any business man has a right to do,
to provide against future misfortune when he is abundantly able to do so.”

31. Supranote 25.

32.Note that if a DAPT junisdiction adopts the UVTA and specifically includes
Section 10 Governing Law, and Section 4, Comment 2, this could prove prob-
lematic and possibly prevent legitimate wealth preservation planning using
DAPTs in that state; see supra note 25.

33, SeeKing, supranote 25; Restatement (Second) of Conflict of Laws Sections 270
and 275 (1971); See also Reichers, supranote 23. In dictum, the court stated, “[a]
cause of action would not lie to set aside the trust since the trust was estab-
lished for the legitimate purpose of protecting family assets for the benefit
of the Riechers family members.” The defendant-hushand established an ir-
revocable trust in the Cook Islands, holding 99 percent of a Colorado limited
partnership owning over $4 million of marital assets. The court held that it didn't
have jurisdiction over the corpus of the offshore trust, nevertheless the court
ruled that the trust assets were part of the marital estate and were subject to
Inclusion in the calculation of the total marital assets. See also TrustCo Bank
v Susan M. Mathews, CA. No. 8574-VCP V.C. Parsons (Del. Ch. Jan. 22. 2015), in
which a New York bank made a loan fo a Florida limited liability company (LLC)
with a personal guarantee by the defendant to construct self-storage facilities
i Forida. The lender sued three Delaware DAPTS, contending that the defen-
dant fraudulently transferred assets. The defendant claimed that the Delaware
or Florida 4-year statute of limitations (SOL) should apply and not New York's
6-vear SOL. The court applied the 4-vear Florida SOL and held that the plaintiffs’
fraudulent transfer daims were time-barred, finding that Florida and Delaware
had maore significant relationships than New York: Horida's contacts included
foreclosed real estate and business; Delaware contacts included Delaware
trusts and Delaware trustees. The court further held that if New York had been
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