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Modern Trust Laws: Are Irrevocable Trusts Really Irrevocable? 

Written by: David A. Warren, JD, President & CEO, Bridgeford Trust Company 

 

I. Modern trust law concepts, available only in progressive trust law 

jurisdictions such as South Dakota, including trust protector, directed trust, 

decanting, reformation, and modification, have revolutionized trust formation 

and administration in the United States while delivering far more control to 

settlors of trust, beneficiaries, and advisors than ever before. The proliferation 

of these modern trust law concepts across the country raises an important and 

very timely issue; Are Irrevocable Trusts Really Irrevocable? 

 

a. The trust protector concept provides for direction or restraint of powers of 

the trustee and for a great deal of control over the trust.   

 

i. There are a number of reasons why a settlor may wish to appoint a 

protector in relation to a trust:  

 

1. Protectors allow for a great degree of flexibility when 

dealing with changes in circumstances, including both 

factual circumstances (death, premature divorce, previously 

unknown children) and legal changes (any legal changes, 

but most frequently changes to applicable revenue laws); 

 

2. The settlor may be concerned that the trustee may not pay 

sufficient attention to his wishes; 
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investment advisor(s) and/or manager(s) to manage the trust's 

investments.  

 

ii. The directed trust concept unbundles functions (asset management 

and trust services) that have been and are traditionally bundled by 

large bank-based corporate trustees.  

 

iii. Fundamental notions around how irrevocable trusts are handled, 

particularly with respect to investment manager selection and 

distribution, have drastically been changed by the directed trust 

concept, delivering far more control to settlors of trust, 

beneficiaries, and their advisors than ever before.  

 

iv. The directed trust model is an ideal vehicle for a settlor who wants 

to fund an irrevocable trust with a closely held company or a 

specialized asset, but who also wants to place control of such 

assets in the hands of a particular individual (or group of 

individuals) familiar with the company’s operations or that type of 

specialized asset. 

 

v. See Appendix B for a more detailed explanation of how directed 

trusts function, including a helpful schematic.  

 
vi. See Appendix C, “Emerging Directed Trust Company Model” by 

Joseph F. McDonald, III appearing in February 2012 issue of 

Trusts & Estates Magazine for a more fascinating explanation as to 

how directed trusts have changed the trust landscape. 
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d. Modification/Reformation is another tool that progressive trust 

jurisdictions make available to advisors and their clients that allow them to 

substantially alter terms of an existing irrevocable trust, often without the 

need for Court approval. 

 

i. In is important to note that Reformation and Modification both 

result in keeping the original trust, whereas decanting results in the 

transfer of assets from an existing trust to a newly created trust. All 

of these tools have the potential to significantly change an 

irrevocable trust. 

Conclusion 

 

The above modern trust laws provide more control and flexibility to settlors, 

beneficiaries, and advisors than ever before and have truly revolutionized the trust 

industry relative to how trusts are created and administered. These new laws demonstrate 

a radical and somewhat controversial departure from fundamental notions of how 

specifically irrevocable trusts are created, altered, and administered, raising the issue as 

to whether irrevocable trusts can really be considered irrevocable. In light of these 

modern trust laws, available only in a handful of states, the trust world has become 

extremely dynamic with many more tools available to the well-versed planner to better 

serve clients through providing far more control and flexibility in the creation and 

modification of solid wealth and estate plans now and for generations to come. 
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